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8.5 NEGOTIATED DECISION NOTICE - P KLARFELD - RECONFIGURING A LOT - SUBDIVISION (1 
INTO 2 LOTS) - LOT 498 ON SP189698 - 280 CLOHESY RIVER ROAD, KOAH - RAL/21/0003

Date Prepared: 26 May 2021

Author: Planning Officer

Attachments: 1. Decision Notice dated 27 April 2021  
2. Applicants Request for Negotiated Decision Notice (Change 

Representations) dated 16 May 2021   
 

APPLICATION DETAILS

APPLICATION PREMISES
APPLICANT P Klarfeld ADDRESS 280 Clohesy River Road, 

Koah
DATE REQUEST FOR NDN 
LODGED

16 May 2021 RPD Lot 498 on SP189698

TYPE OF APPROVAL Development Permit
PROPOSED DEVELOPMENT Reconfiguring a Lot - Subdivision (1 into 2 Lots)
FILE NO RAL/21/0003 AREA 121.0002 ha
LODGED BY Neil Beck OWNER P Klarfeld
PLANNING SCHEME Mareeba Shire Council Planning Scheme 2016
ZONE Rural Zone
LEVEL OF 
ASSESSMENT

Impact Assessment

SUBMISSIONS 3 Submissions

EXECUTIVE SUMMARY

Council, at its Ordinary Meeting on 21 April 2021 approved a development application described in 
the above application details, subject to conditions. The application was impact assessable and 
three (3) properly made submissions were received in response to public notification of the 
application.

Neil Beck Town Planner on behalf of the applicant has subsequently made written representations 
about "Condition 3.11 - Amended Lot Layout". The condition requires that the lot layout be 
amended to ensure that each lot created has a minimum lot size of 60 hectares. 60 hectares is the 
minimum desired (not mandatory) lot size under the Mareeba Shire Council Planning Scheme 2016 
(As amended by TLPI No.1 of 2019).

As outlined in the body of this report, the original lot layout, which proposed the creation of an 
allotment with an area of just 52.9 hectares (Lot 1) was supported by the assessing officer for various 
relevant planning reasons in addition to the common sense nature of the proposed lot configuration 
which utilised the existing road severances through the site as new property boundaries. Submitters 
to the original application cited environmental concerns in relation to firebreak clearing along new 
lot boundaries as a result of the proposed development. In this instance, enforcing a 60 hectare 
minimum lot size instead of allowing the original proposed 52.9 hectares allotment will actually 
increase the likelihood of further vegetation clearing occurring on the land along new lot 
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boundaries. This is due to the fact that 7.1 hectares of land from the opposite side of Clohesy River 
Road will now need to be included as part of proposed Lot 1 instead of utilising the Clohesy River 
Road severance as a natural property boundary, which would also double as an existing and 
effective fire break. The amount of additional clearing that could occur is in the vicinity of 12,000m2 
(approx. 3 acres), based on current exemptions under the Vegetation Management Act 1999. 

It is therefore recommended that the request for a Negotiated Decision Notice be approved and 
Condition 3.11 - Amended Lot Layout be deleted.

OFFICER’S RECOMMENDATION

It is recommended that:

1. “In relation to the written representations made by the applicant regarding conditions of the 
following development approval:

and in accordance with the Planning Act 2016, the following 

(a) Condition 3.11 - Amended Lot Layout should be deleted.

2. A Negotiated Decision Notice be issued to the applicant and submitters advising of Council’s 
decision” 

THE SITE

The subject site is situated at 280 Clohesy River Road, Koah, and is more particularly described as 
Lot 498 on SP189698. The site has a total area of 121.0002 hectares and is zoned Rural under the 
Mareeba Shire Council Planning Scheme 2016.  The subject site is split into 3 land parcels by Clohesy 
River Road and Cedar Park Road (see below maps). Clohesy River Road is constructed to a bitumen 
sealed standard up to the road's intersection with Cedar Park Road, after which the road is 
constructed to a formed gravel standard only, as is Cedar Park Road for its entire length.

The site remains vegetated with an undulating topography and is improved by shed situated on the 
northern parcel, a dwelling and sheds situated on the southern parcel and a shed situated on the 
eastern parcel. The Clohesy Rivers runs along the southern and eastern boundaries of the site. 

Surrounding lots on the same side of the Clohesy River are zoned Rural and comprise large rural 
lifestyle lots while the land on the opposite side of the Clohesy River forms part of a National Park 
and is zoned Conservation.

APPLICATION PREMISES

APPLICANT P Klarfeld ADDRESS 280 Clohesy River Road, 
Koah

DATE REQUEST FOR NDN 
LODGED

16 May 2021 RPD Lot 498 on SP189698

TYPE OF APPROVAL Development Permit

PROPOSED DEVELOPMENT Reconfiguring a Lot - Subdivision (1 into 2 Lots)
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Map Disclaimer:
Based on or contains data provided by the State of Queensland (Department of Environment and Resource Management) (2009). In 
consideration of the State permitting use of this data you acknowledge and agree that the State gives no warranty in relation to the 
data (including accuracy, reliability, completeness, currency or suitability) and accepts no liability (including without limitation, 
liability in negligence) for any loss, damage or costs (including consequential damage) relating to any use of the data. Data must not 
be used for direct marketing or be used in breach of the privacy laws.

Map Disclaimer:
Based on or contains data provided by the State of Queensland (Department of Environment and Resource Management) (2009). In 
consideration of the State permitting use of this data you acknowledge and agree that the State gives no warranty in relation to the 
data (including accuracy, reliability, completeness, currency or suitability) and accepts no liability (including without limitation, 
liability in negligence) for any loss, damage or costs (including consequential damage) relating to any use of the data. Data must not 
be used for direct marketing or be used in breach of the privacy laws.
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BACKGROUND AND CONTEXT

Council, at its Ordinary Meeting on 21 April 2021, approved an application made by Neil Beck Town 
Planner on behalf of P Klarfeld for reconfiguring a lot - subdivision (1 into 2 Lots) on land described 
as Lot 498 on SP189698, situated at Clohesy River Road, Koah. The application was approved subject 
to Conditions and the Decision Notice was issued on 27 April 2021.

The original application conflicted with various provisions contained within the Planning Scheme 
due to one of the two allotment proposed having an area of just 52.9 hectares in size, with the 
minimum desired lot size being 60 hectares. Council's assessing officer recommended that the 
application be approved based on various relevant town planning grounds. 

At the Ordinary Meeting on 21 April 2021, Council resolved to approve the development application 
subject to the imposition of Condition 3.11 - Amended Lot Layout, which requires the subdivision 
lot layout to be amended on the final survey plan so that each allotment achieves a minimum area 
of 60 hectares.

Neil Beck Town Planner, on behalf of P Klarfeld (the landowner), has now written to Council with 
respect to Condition 3.11 requesting that it be removed.

APPLICANT’S REPRESENTATIONS

Condition 3.11 Amended Lot Layout

3.11 Amended Lot Layout 

The proposed lot layout must be amended to ensure that proposed Lots 1 and 2 each 
achieve a minimum lot size of 60 hectares.

Representation by Applicant

Change representations request Council to reconsider the requirement that each allotment must
have a minimum lot size of 60 hectares having regard to the following facts and circumstances 
surrounding this particular proposal:-

 The proposal plan as submitted to Council has given due regard to the existing lot boundaries 
and has taken into account the existing road reserves. The proposal plan is a logical and 
sensible approach to the subdivision of a rural allotment with a total area of over 120 
hectares. The extent of non-compliance with the minimum lot size in the Rural zone is 
inconsequential in these circumstances, especially where such land is marginal rural land and 
not used for productive agricultural pursuits.

 The requirement that each allotment has a minimum lot size of 60 hectares makes no 
material difference to the subdivision of rural land in this instance and makes no difference to 
the achievement of the strategic outcomes for the Rural zone sort by the TLPI or the balance 
of the Planning Scheme which is already satisfied by the proposed development.

The following extract is from the Planning Report lodged with the development application
which addresses this very issue:-

1.2.1 Settlement Pattern and Built Environment
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1.2.1.1 Strategic outcomes

This provision of the TLPI replaces Strategic Framework, Strategic outcome 3.3.1(5) of the
planning scheme for the nominated development.

(1) Primary industries in Rural areas are not compromised or fragmented by incompatible 
and/or unsustainable development, including but not limited to subdivision that results 
in a detrimental impact on rural productivity or fragments large land holdings. The 
valued, relaxed rural character and scenic qualities of the rural area are preserved and 
enhanced. The rural area is largely maintained to its current extent, while 
accommodating development directly associated with or reliant on natural resources 
including rural activities and tourism. Rural areas protect the shire's agricultural area 
and ensure food security. Other rural areas predominantly remain agricultural grazing 
properties.

(2) New subdivisions which propose lots less than the minimum lot size of 60ha are not 
supported within the Rural zone.

Comment

Lot 498 has a total area of 121 hectares which is sufficient land area in order to achieve two 
compliant rural lots of 60 hectares each. However due to the existing configuration of the land 
and the alignment of Clohesy River Road & Cedar Park Road, the reconfiguration of Lot 498 in 
the manner proposed represents a logical and orderly subdivision of the land. No new 
boundaries are being proposed as a consequence of the subdivision. Existing boundaries will 
remain.

The land is not being used for productive rural pursuits nor will the proposed reconfiguration 
impact or further fragment productive rural land.

To adjust the existing boundaries for the sake of complying with item 2 of the Strategic 
outcome identified above and maintaining a minimum lot size of 60 hectares would be 
impractical and nonsensical in this circumstance.

The reconfiguration of the land as proposed maintains the strategic outcome as detailed in 
item 1 above.

 It is also noted that Condition 3.11 does not provide any direction or requirements as to 
how the minimum lot size of 60 hectares is to be achieved. To further demonstrate the 
futility of this condition, Proposed Lot 1 as detailed in the plan below complies with the 
condition.
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 The requirement to ensure each lot has a minimum lot size of 60 hectares in this 
instance results in a more fragmented rural pattern of development. While a complaint 
Lot 1 as detailed above maybe in the same ownership, the configuration of the land 
does not achieve in any way the outcomes sort for the Rural zone as expressed by the 
TLPI of the Planning Scheme. It actually does the opposite by increasing fragmentation 
of rural land. That part of Lot 1 located on the south side of Clohesy River Road would 
not be appropriately maintained and managed by the owner of Lot 1 and would most 
likely be neglected i.e. promote weeds / illegal dumping and other undesirable 
outcomes when land is not appropriately managed. It is evident from the above plan 
that this is merely ‘ticking a box for the sake of ticking a box’.

 It is also important to note that the subdivision of land received a total of three 
submissions, two of which were from the same household. The proposed subdivision 
was therefore not controversial with an overwhelmingly part of the community having 
no issue with the subdivision as proposed.

 The creation of one rural lot with a lot size of 52.9 hectares in these circumstances, 
does not, in any way compel Council to approve other subdivisions in the Rural zone 
which do not meet the minimum lot size.

For the reasons identified in this submission, the response to the submissions received during 
the public notification and in the initial Planning Report, the subdivision of Lot 498 as 
detailed on Drawing No. PR148985-1 dated 28 January 2021 and prepared RPS Australia East 
Pty Ltd has planning merit and ought to be approved as submitted.
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It is also noted that the Decision Notice has the address as 280 Clohesy River Road Kuranda 
instead of Koah.

This concludes the Change Representations in relation to the subdivision approval granted by
Council on 21 April 2021. I look forward to continued support by the Planning Department to 
have this matter resolved.

Response 

The original lot layout, which proposed the creation of a 52.9 hectare allotment (Lot 1) and a 68.1 
hectare allotment (Lot 2) conflicted with various aspects of the Mareeba Shire Council Planning 
Scheme 2016, mainly due to the recently imposed Temporary Local Planning Instrument No. 1 of 
2019 (Subdivision in Rural zone).

Despite the identified conflicts, Councils assessing officer identified sufficient planning grounds to 
justify approval of the application as outlined in the below table:

Details of the conflict with the relevant 
instrument

Reason for the decision, including a statement about the 
sufficient grounds to justify the decision despite the conflict

The application conflicts with 3.3.1 Strategic 
outcome (6) of the Planning Schemes Strategic 
Framework (As amended by TLPI No. 01 of 
2019) - proposed Lot 1 will have an area less 
than 60 ha.

The application conflicts with 3.3.11.1 Specific 
Outcomes (2) & (3) of the Planning Schemes 
Strategic Framework (As amended by TLPI No. 
01 of 2019) - proposed Lot 1 will have an area 
less than 60 ha.

The application conflicts with 4.6.1 Strategic 
Outcome (6) of the Planning Schemes 
Strategic Framework (As amended by TLPI No. 
01 of 2019) - proposed Lot 1 will have an area 
less than 60 ha.

The application conflicts with 6.2.9.2 Purpose 
(3)(a) of the Rural zone code - proposed Lot 1 
will have an area less than 60 ha.

The application conflicts with Performance 
outcome PO1.1 of the Reconfiguring a lot code 
- proposed Lot 1 will have an area less than 60 
ha.

The proposed subdivision will create two allotments, these being 
proposed Lots 1 and 2 with areas of 52.9 hectares and 68.1 hectares 
respectively. Clohesy River Road and Cedar Park Road traverse the 
subject site splitting it into 3 land parcels which somewhat dictated 
the proposed lot layout. Having a predevelopment  area of 121 
hectares, 2 x 60 hectare compliant allotments was technically 
achievable in this instance, however the applicants desire was to 
maintain the attachment between the southern parcel of land and 
the eastern parcel of land, having a total combined area of 68.1 
hectares (proposed lot 2), leaving proposed Lot 1 (the northern 
parcel) with the remaining balance area of just 52.9 hectares.

With an area of just 52.9 hectares, the proposed development does 
not comply with the Planning Scheme provisions outlined in the left 
hand column. The majority of these provisions exist within the 
Planning Scheme as a result of Temporary Local Planning 
Instrument No. 01 of 2019 (Subdivision in Rural zone) enacted in 
December 2019. 

The overarching purpose of the TLPI as reflected in the Ministers 
Statement of Reasons (for imposing the TLPI) is to disallow 
subdivision in the Rural zone where creating lots less than 60 ha in 
order to: 

- Minimise further fragmentation of agricultural land and 
maintain larger lot sizes to ensure the economic viability of 
rural land holdings; and

- to protect important agricultural and rural land from 
incompatible development and encroachment by urban and 
rural residential development.

Council officers consider there to be reasonable town planning 
grounds to approve the application despite the identified conflicts 
as follows:
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 The site has a pre-development area of 121.0002 hectares. 2 x 
60 hectare allotments could have been achieved if the northern 
and eastern parcels were proposed to remain attached, 
however it was the desire of the applicant to keep the southern 
and eastern parcels together as a single allotment. In either 
case, one of proposed allotment would remain as a single title 
split into two parcels by a gazetted road. Council officers must 
assess the application and proposed lot layout as submitted 
with the application.

 In consideration of the pre-development area of the site 
(121.0002 hectares), it could only ever be subdivided to create 
a maximum of 2 compliant 60 hectare allotments. If the current 
proposal is approved, no further subdivision of either proposed 
Lots 1 or 2 is likely to be supported by Council officers. Proposed 
Lot 1 is only 7.1 hectares shy of the desired 60 hectare lot size. 

 The subject land and all immediate surrounding properties are 
considered to be large rural lifestyle allotments and remain 
heavily vegetated with an undulating topography. For this 
reason, the land in the area is not suitable for cropping and is 
unable to support any viable livestock grazing activity. The 
development will not result in the further fragmentation of 
agricultural land to less than viable lot sizes or compromise any 
existing agricultural activity.

 The proposed subdivision, albeit non-compliant, will not result 
in an unanticipated increase in dwelling density within the 
locality. The subdivision will create an opportunity for only 1 
additional dwelling to be constructed on the subject land. This 
would be the case even if both lots met the required 60 hectare 
minimum lot size. Urban or rural residential development will 
not be introduced in the Rural zone.

 Approval of the proposed application despite the conflicts 
would represent common sense town planning.

The proposed development is not considered to be in conflict with 
the overarching intent of TLPI No. 01 of 2019 and should be 
approved.

As shown in the below map, in order to comply with Condition 3.11, the applicant will add 7.1 
hectares of land from the western severance of Clohesy River Road and add it to proposed Lot 1 to 
increase its area to 60 hectares. 

Submitters to the original application cited environmental concerns in relation to firebreak clearing 
along new lot boundaries as a result of the proposed development. In this instance, enforcing a 60 
hectare minimum lot size instead of allowing the original proposed 52.9 hectares allotment will 
actually increase the likelihood of further vegetation clearing occurring on the land along the newly 
amended lot boundaries. This is due to the fact that 7.1 hectares of land from the opposite side of 
Clohesy River Road will now need to be included as part of proposed Lot 1 instead of utilising the 
Clohesy River Road severance as a natural property boundary, which would also double as an 
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existing and effective fire break. The amount of additional clearing that could occur is in the vicinity 
of 12,000m2 (approx. 3 acres), based on current exemptions under the Vegetation Management Act 
1999 (refer to below map).

Council officers remain of the opinion that the original lot layout proposed represents common 
sense town planning, is sufficiently justified despite the identified conflicts (as outlined in the above 
table) and will result in a better environmental outcome for the land as less clearing for firebreaks 
is likely under the original lot layout.

For this reason, it is recommended that Condition 3.11 - Amended Lot Layout be deleted.
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